a2
divisions. These subdivis apre titlc 3 fo!
. i. APPRAISEHENRT O EXDMETION STATUTES IU GLEUURAL,.

- _ September 2, 1953
Oplnion No, 53-1061

T0: The lloncrable HMorris K. Udall
Pima County Attorney
Pima Cocunty Couvrthouse
Tueson, Arlzona

RE: Taxatlon of llughes P¢rcrafu Faclllty

QUESTION: Is the lughes Yool Company liable for
- 1952 real estate taxes on its plant
near Tucson?

This opinion for clarity's sake wlll be divided to five sub-
O

i J
3 LONE e entltled as follows:

II ATDACHEENTY OF WIS DAY LISY PRIOR T0 AWY
ACQUISTIION BY WHE GOVERILENT.
IIT ASSESSIENT OF TAYEZS AGATNST PHZ RECORD D OWIER
. OF REAYL LSTAWE .
IV REQUIRDMNNT OF DELIVERY AND ACCEPTANCE OF A DUED
V. EVAILUATION OF Tild PFACTE IN TIE PRUSTNT CASE -

It 1s the contentlon of the Hughes Tool Company thel they exe-
cuved a varranty deed to the property in questlon on December 31,
1851 in vhich the United uuhic of fl”fl?? uag the graontse., On the
L{h Qay of Tebiuory, 1052 g deed was manwrally dellvered O Mr.

Pe Ge Havrt, the Unite -3 uaﬁuﬂ“ A%r Forge Contracting O0f{icer, On thils
date Mr,. Hort clalmed thot he accepted this desd In his capacliy asg
Air Porxce Controcting Ofiicer, &hlq decd has never been recorded,

re Lo Pinch, the ascespor for Plma County, vecelved no notilce
of this supposed trazs;er outside of nouspaper articles, until an
vig

affidavit sigsned DJ Pe Go Hort was prosontved to hime This affidavilt
is cdated the ”uh day of June, 1653 and 1t was recordad In Pima county
July 1, 1953,

In the light of thils transactlon the lughes Tool Company clalns

that no real estate tax=g are due and owing fox the yeor 1952,

X, LHERAL,  SThe basls
for the s At R tie following
excerpt froq txﬁ Ay1zon Cnnuo¢uuugon, Pfcnclo 9, Scetlon 2 L
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"Sec. 2, (Tax Excrmbion.)e=There shall be
exempt from taxatlion all federal, stoabe, county
R < 29974 *-"'Gn:'u‘s{'wﬂ‘r“ ST 3237 ©
and municlpal property, # (Buphasis
supplied,) - _

The last two sentenees of the above-~mentloned section of the Arilzona
Congtltutlon ore of great lmportance, and they read as follouws:

"% % o8 ALY properbty in the state not exenpt

- under-the laws of the Unilted States or under
thig constitution, or exempt by low under the
provisions of this sectlon ghall be subject to
taxatlion vo be ascertalned as provided by law,.
This sectlon shall be self-cxecuting,” _

- Feon this—constitutional'provision it is apparent that federal
property is ezeupt from taxation, but thatb all property not exemnt
shzll be subject to taxation %o be ascertalned 4y provided by law,

It 1s the opinlon of this office that the Hughes Plant near Tucson
wos not durdng 1952 "federal property" wilthin the neaning of this
constiitutional provision, and that the property falls within the
class of property that 18 not gpeelileally excint from Ttaxation, and,

. Ttherefore, ig subjeet to taxatlon a8 provided by law, ' :

Before taclkling the particulap agpects of the problem at hond,
it would be wise to weviey in a general manner the constructlon which
the courts have placed upon exempitlon piabtutes and constitutional
exemptlon clauses, The basle rvile to be gleoned from the Arizony
authorlity is that laus excipting properby from tazxetion are strlicbly
construed, There i a presumptlon againgt the exempilon, and every
aublpulty in. the statube will be consivued epainst allowing such an
exenpiion, Such is the uaiforn holdings of the following Arlzena
copest  UWELLER ve PHOENIN, (1931) 39 Aviz, 248, 4 p, 24 66 53 CONRAD
Ve HARICOPA COUNTY, (19325 L0 Arlz, 350, 12 P, 24 613; INIS CRUNOY
HMEMORIAL CLINIC v, OGIESBY, 1933) 42 Ariz,. 08, 22 P, 2d 10763 SWATE
TAX COMile ve SHATTUCK, (193%) M Apiz, 379, 38 P, 28 631; OGIESRY v,
POAGE, (1935) 45 Ariz, 23, 40 p, 24 90; SUATE v, ALIRED, (2048) 67
Ariz, 320, 185 P, 24 163. ' . _ .

On page 152 of Volums 39 in the case of WVELLER v, CITY OF PLOENTX
can be found the following quote: .

"It is the universal rule that a clalm of
exemilon from taxatlon by virtue of a statute
is conatrued piyletlssind Jurds, and exemption
st be granted 1a Lorns €00 plain to be mlge-

akeno,  Thils is inveelably held in vegard to
. general taxotion, Phlindelphila cbe, Ro Coe v,

'I‘-?-Slrylai‘lc}, 10 IIOW. 3769 13 La I‘Jd. 21"61; 26 RQOOI",
Pe 313.% Weller v, Clty of Phoenix, supro.
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The couxt in CONRAD v. COUITY OF HARlCOPA, (19J2) 40 priz. J90,
12 P, 24 €313, had the f0110w¢1g to says .

"ohere re tHO general princlples which we
think ore appllcable to this sltuatlon, The
firgt ds that lave exewmpting property £rom toxe
atlon are to be congtrued strictly, The pre-
sumction g spalngt mx*éi'*nsion and_every

DA TS b -

a*b‘nEitijn The 8Latuse Vihad be COHHL”ACQ ggoingst

b G ~awnia

it, #E (hPOHGblS BUOpLicde)

The court in OIS CGRUNDW MEMORIAY CIINIC Ve o”rmgBY, (1933) 42

Arlz,. 98, 22 P, 24 1076, reaffiried the sbove %410 decislons by saying

M conslaerjng the proper legol internro-
tation and opplication of lows ex zempting property
from taxation, we ove necepsarily pulded by the
vell-catabllched peineiplie that such laws ave to
be st flctly congtrued anﬁ thatv the pfcsumpuicn s
againat tox exempilons "

Renemphaﬁis off thils point 3 provided by the Svprene Court of

: g
Arlzons in OGLESDY ve POAGE, (1935) A5 Arlza 23, 40 P, 24 90, on page

27
"A claim of excmotion from taxatlon is cone
strued girictlsslml Iunlgo ?nt1edal hia etce Re
Coe Ve »ﬂvyj 40, 0 Howe 376, 13 L 1 du 151, Ang
all oroperty not expressly daclaped exount 1g sube

Jeet to tawxation, Seetlon 2, avt, 9, supra # % !

- From this revliew of Arizona suthority it 1s manifest that tex
exerptlons are not to e allowed uvnlesz the claimad exempilon comes
explicltly withln The purview of a statute granting such en exemptlon,

The positlon of the federal couwets, vhich is very simllar to
that of the Arlzonz Suorunv Uourt, 13 succlnetly stated In PHIPES v,
COMHISSTONER OF INIERVWAL REVEWUEZ, (1937) 91 Fed, 24 627:

"Exempuion is not llzhtly inferrad oy recaLlJ 1me
plied, Philadeliphia & Wilelngton Re Ra Ve mﬂfyﬂ
lend, 10 Howe 370, 393, 13 L. M@e h&1; Vieksburg,
Sb ()a lg ﬂ.q '\.o CO(. Ve J)\.ﬁﬂ,i.}’ 110 U Sg Cbrﬁ, C)8

6 Se Cto 628, 29 L, Bde 7703 Nulﬁ“f vo Colonlal
r‘f.f)t QOQ ry(-) ho be c,.v)? ?,,))5‘ }18 Sg bc, 6), (L Iv.
Bd, £0h0e A proviglon grantiag 1t is Vaxworuﬂd
agalnst the vexpayer I regpect LO all aunlenililes,
ond Awwnity 15 not founded upon QOUbbel pheases
or amblguous language, loge ve Railroad Co,., 99

B3=16),
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Ue. S. 348, 25 L Ed, 303; Bank of Commerce V.
Tennessee, 104.U, S. 593, 26 L, Ed, 810; Ronk
of Commerec v, Tennessee, 101 U, Se 134, 1463

16 8, Cte 456, 40 L, Ed, 6453 Cornell v, Coyne,
Millsaps College ve Jackson, 275 Ue Se 120, 48 -
Se Cbe S, T2 L, Bd,e 196; Rilverdale Co~op Crean-
ery Ass'n, v Commigssioncr (C.C.0,) 48 ¥, (adg
T1l; Sunellerald Corporation.v, Duggon (C.Coh.) -
73 1 (2d) 2083 Retailers Cradli Ass'ne Ve Cone
misaioner (C,C.A,) 90 B, (23) W7, An asserhed
exempilon will he denled vnless it ig granted
by siatute in plain teems, [(Coves olted,)"

Concerning tax exeuptlons, the Arvizona Supreme Court has held
that an erremptlon is on incident to ownershlp, and that it 18 incunbent
on any person claimlng that hils proneriy lg exennt to show hlg stotus,
CALIIOUN v, FIYNH, 37 Ariz. 62, 289 P, 157; POTHAST v HARTICOPA COUITY,
43 Aviz, 302, 30 P, 24 840, Phe folilowlng quote from an Arlwzona case
indicaten the feeling 6L our Supreme Court on thls matter:

"It As incumbent upon one who would c¢leln the
exemption Yo show by satisfactory prood that he
falls within one of the clasgey nawed. As Js
gald in on2 case: 'What constliutes an exewmpbion
frowm taxation is a question of laws bubt whether
a particular piece of nyoperty is wiithin the
exemplilon or not depends uoon the exlsience or
nonexistence of certaln focts capoble of prool,
which, of course, is o mattoe for the determination
of a Jury, or trying tribunal performing the
functlons of o jury ., o ' I re Suigert (People
Ve Xllinolds Cent, R, Co.), 119 211, 83, 6 H, B.
U169, 470," (Calhoun v, Plyun, 37 Ariz, 62, 259
Pe 157 (1930).)

The rollowlng concluslons are deductible Lrom the above analysis.
Plest, tax ex-wptlong are not llghily inferred or readlly implied,
sceond, a tax exenntlon concerning property in an incident to ounepe

ship and L6 g Incunbent upon aany person assertling property to be
exempt and to show that &% comes within the exervtlon elaiwed, Third,
in the present situation 1€ becowss abligabory fur Hughes Tool Colvany
to show that the property whiech 1% claims to ve exempt was "federal
property" durdng 1952 as contenplated by Sectilon 2, Article 9, of the
Avizona Constliutlon, n other vords, the Hushes Yool Cormpany rmgst

" prove that durlng 1952 the Yederal Government '"ouned! the real cepitate

in questlon.

53=161



The Honorahle NMorpils X, Udall _ September 2, 1053
Pima Cquniy Attorney . Page Pive '

The word "owner™ has been defdned by a great number of cases,

ond a few such cases wlll be briefly anaiyzeds - In the case of
SCROGGINS ve NAVE, 119 S, W. 153, 159, 133 Kyo (93, the word "ounee"
a8 uged in a statute authordzinz the ownor of land, though not in .
actual ‘posession, to gue fop vrespass thereon, was held ©0 mean one
who owng the land by a ti%le of vecord deduclble from the comnon-
wealth, or one who has acqulred ounerghilp by adverse possession of the

dland, The case of MIVIERSOY Ve 1y Wa DOUEHIY TAND & CAPDIE CO,4, MOoy

241 S, i, 907, 903, held that a btax sale pursuent to a Jjudgmend in o
sult agalngt the record ouner passed tltle to the purchaser, notwithe
stendirg that there had been a brevious conveyance of the land by an
unrecorded deed vnder Rev, S, 1689, section(©52, in force at the -
tine of prosecution of the tax suil requiring such sulb to be prose-

‘cuted against the "owner', Under thig stabute in this lInstance the

omer wag defined vo vethe ovmer of record and noet the holder of the
unrecorded deed, , . o = SO SR N :

- The cosic of PUNINSULAR STOVE CO. v, CRAN: s 197 Mo U. 693, 696,
226 1mich, 130, ruled to the effect thas wder o statute providing for
notice of o claim of a mechanlc?s 1len on Lhe “"owner", a service of
notlce on the holder of the wocord title wos suffdcient, since the
recond holder In prezsuwptively the one rogl interasived in the vroperty
agalnst which the lien was asserted in view of Comp, Iawg 10615, sccbion
14804, And in the CITY OF ST, JOSEPH ®BX RiL, SULNSON. v, PORSEE, 84
Se We 98, 110 Mo, App, 127, the person shown by the nublie wecords to
be vested with the title to veal properby was held the “owner" thereof,
within Reve St. 1899, sectlon 55036, reguirlng snzelal tax bllls to
state the name of the "owner" of the PLOpErtyY,

These cases polnt %o the coinclusion that "ownzrahip" refors in
nany instances to record owneranip, and ia Pard 1IT of this opinion
this epecdfic problem will be dealt wlth at soma. lenpitl, 1tk the
above matervial as a backpround, 1t now romains o deal specifically
wlth the problems of the present pituatlon,

IT, AN

o o

MORENY OF TAX LIEN_ERIOR TO ANY ACQUISTITON BY 91C

e Tt T L Ly vl ~——— e

FEDERAL QUVIENGINT " S8etion (375063, AR, 1539, reads a8 Follows:
T3~505. Lden for taxes=~1iohillty of peoveps ©
Ly--Howesbaad eXcink,~~iVv0wy baxk lovied unass tho
autnorlty of this chapter uson real op peirsonal
propersy snall be a llea uwpon the PYOPCTY assessed,
11 on the Lleat R Janany
; oVed

- &
p 10; el llens and encunbroncaes
uponthe proverty, exeenpt liens op eacumbrénces held
by the state of Arizona, Personal properbty shall be
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1loble for taxes levied on real property, and
real nroperty shall be 1lable for texes levied
on personal propervy, and a judgmeat agelast
real properly for non-payment of Taxesy therson
or spsessed Lo tha newsonal propsrity of the same
person, shall not be pravented by shiowlng that
the owner thereod was vyossessed of personal propere-
ty oul of which the faxes could have heen made;
but real propeety cecvpled as a homestead shall
not be charged for taxes other than the taxes due
on such-homestead,” (Fuphasls supplled.)

M, Py Go Horlb's affidevit dabed July 1, 1053 rbeds in part,
as follows: . .

e wanual passing of the Warranty Deed Ifrom
Hughes to the Goverenmenh occurreed on .Y Februawny,
1952 on vhileh dave the deed was delivered by
Willlem B FeGee, Compiroller of lughes firewaflt
Company, & division of llughes Tool Company, to

and accepted by the Aly Foree Contracting Ofvlcer,”
(Emphasils supplicds)

Prom the rcadling of the above alfldavit 1t becomes potent that
the acceptence (A eny) and delivery (1f any) of the deed took place
on Februavy %, 1952, Thils date was subsequent to the atvtaching of
the tax llen on the flrst Monday in Jauwary 1852, As ulll be shown
Jater both dellivery and accentance ol a d=2ed are essential befove
t1tle passes, Tor the sake of analysis in this sectlon of the opinlon,
1T wlll be assumed that title as between the varties passed to the -
Federal Government on Februvary 4, 1952, for in the lizht of the effi-
davly of Hr, Hort and later Qlscussion In this opinion, title could not
have pasged prior to thls dote, lowever, in view of the cbove statute,
the tax licn for the year 1952 had alrveady atbached; therefore, the
Federal Government took the dand subject To suen lien, Under the
provigions of the warranty deed 1t becomes dncunbont upon Hughes Tool
Company ©o satlsfy this licu, for tha stabtute states that this lilen,
wmving once attached, "sholl not he satisfied or vemwoved until such
taxed, pen2ldiles, chavges and interest are all paid, or the proporty
has finally vested in & purchascr under a pale £o0r Lax0se"

It has been contended that this Axizona statube stating that the
tax 1len attached the flxst Monday in Jonuvary of ecach year does not
ncon whot Lt soyn, Wo support this view tvo Ardzona casen arve ¢lied;
thope casen arve WERRINORY ve PERRVN, (3005) 9 Mriz, 316, &3 pe 361,
end HATLYA

e
WS v BUANS, (2040) 09 Ariue 14, 208 P 24 1152, Before analyzlng
these cases careffudly, 1t wlll be wise to keep foronost the general ‘

ruale which wag gtoted In the previous sectlon of this. opinlen, to wit,
thoat tax exewpllons are rot readily lmplled or lightly consirucd, Any
devlatlion from the cunlici® meaning of Secetion 73~500, supra, will be

In eifect an establishment of a tax exermpblon by iwplication,

~

o

<
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The facts in the caso 0f TERRITORY V. PERRIN, supra, ave of
follouys:s The cose resulted from an action brought at the relation
of the treasvrer of Coconilig County ogolnst Edward B, Perrln, This
action was brousht to enforce real estate taxen agalnst the lands in
questlon for the yeor of 1903, The case digccloses that Perrin had
corresponded with the Unlted States prilor to 1603 concerning the
posslbllity of the Unlted Stabes purchasing certaln lend waleh he
ouned, ond on whileh the taxes vwere levied For tho year 1903, Perrin
vas seeling Vo trade his 1land for cortaln othen Tederal lands, Iorma
of deeds of relinquishiiont from Perrlin o the Unlted States were
approved end gecepted by the Seceretory of the Interlor in April, 1902,
and the President of the Unlted Stotes losued a proclamation incorpo-
rating Into the federal rosewve the lands of Perrin,

It was part of the agreement entered into wlth the Secretory of
the Interilor that Perrin chould, as poon as practlcable, exceute to
the United States decds of rellnquishment to his lands,. Thetse doeds

vere po cxccuted, and on the 3ist dny of Januory, 1903, were cantced

L AR ou e lablat 2 i e e
Yo _be recowded dn the office 0 the wecorder in Tho covncy in unleh

the donds ave sitvoled, and ohotrnors of eiiis O thepe lands wepe
Furenished to the Seewrctory of tho Intexrlor, In Apell 1903 the Seevetary
ol Interior approved the sald ohsitracts and tho deeds of relinguishuent,
After tho agrecement rooched by correspondencs, and tho proclamation of
the President, Perrin exoreised no conbrol over the lands in question,
but the lands weve in all vespoects treated ag a pert of the federal
forest reservatilon, in whilch they were located,

The Terrltory of Arizona contended that, elthough the deeds of
relinquishaent were £iled and recowdsd on Januory 31, 1903, the
government took no title to the lands until the deedd and abstrachs
vere approved by the Seerctary of the Interlor, ond the solection of
the lands in liecu of those relingulshed vere made by Perrin ond
approved by the Land Deparctuznt of the government; and, since guch
nelectlions tad opprovals were not nade unill afver the fieot Monday
in Febeaory, 1903, the llen fopr baxes for the year 1903, by viriue of
the provislons of pavagraph 3833 of the Revised Statutas of Avizona
of 1901, attached tc the lands on the firagt londay in February 2n that
yeoar, T

The Supreine Court of Arizona cxamined tho federal law under which
the lands wero relinguished to the governmont, and the court roached
the conclusion that thorve was nothing In thot act whileh mokes the
vestling of tltle An Unlted States of tho relinguished lands dependent
upon the selectlon of the lands granted dn lion thereot, The ferritory
of Arluzona uies vrplng that, thlg trensfop being on exchange of lang,
the €itle does not vest in tho goverauont untll the gelectlon of the
licu lands has beon nmade and approved, The courtv could not agree wilth
thls concluslon, but gald: :

53-161
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Mow e o, Ghe Jopad Gl vested in the United

- Saten dvmadlately unon _the L3Xdng for vecord
o khe daeds of relingulshnent, subject, pote
haps ©o be dlvested should tho secratory of
interlor disepprove the abstracts of title,
The conslderatlon for the grant 1s the right,
under the law, to soelect other lands in lieu
of thogo relinguished, After thoe deed 15 roe
corded and dalivored, the prantor connost, by

Cany oct of his, encuibor tha 1618 oo sooinst

-------

Lhe Unlted Staten. He hos no wlent 1o the lond

Mhich ho con enforce.” (Bmohosis supplicd, )
Territory v Perein, supra, poge 3190,

Herefﬁhe deed ©o the Unlted Sgates was recorded prilor to the
time when the tax lion attached, %he Supreme Court of Arizona stress-
ed thls fact, ond said that the tine of wecordation and delivery of

the deed wag the time wihen Che Vitle pasted o Ghe undced Stotey a9
Tor as the Gox ptatneos on Aprizons are concornede Ln thisg ingstance

such recordation and delivory was priod o the actachment of the tax
liene This is on corly osserblon by the Suprens Court of Arizona thatb
title to lands ap 1¢ affects the tax statutes passes only upon publie
recordation of such decds transferring title, In the case before usg,
the deed by Hughes Tool Compeny to the Unilted Sgates Covernment hag
never to This day beoen vecorded. With tho Perrin cage as o proecedent,
1t becomes self-cvident that tax Wlse, ©ltle to the lands in question
hos never passed to the Federal Governmente As the Arilzona Court
pointa oub, once the doed 1s recoxded the grontor cannot by any act of
hig encumber the title &g agalnst the United States, the grantee,

Thils sccems to be one of the hasile foundations for the ratlonale used
by the court in 1%s holding,

The court continuves in 1ts opinlon, saylng that there is another
reason vhy the action by the Territory of Arizona must fail, Stating
that the vecord showed the Secretory of Intevior approved the abatraoks
of title and melected the licu lands in Apelld 1903, the court concluded
that during the month of April 1903 all hod been done that even tho
Terpltory of Arizona contended should have been done to vest the full
legal and equltable title in the Unlted Statess The court then phrased
this rule: .

"Lands aequired for publie purposes during the
period between the flest and finat B8teps of taxe
atlon ave exompt from taxes levied duitlng the
year In whlen they ave acquilved, % * % And thig
1z true even where, as in this terrliory, the
« leglalature has declored thot a lica for tnxes

‘ shall attach at a date pelor to the time when the
first gteps are taken to subjeet the roal 2atate
to taxation, Thore con be no real op effectlve
llen untll the cmount of the taxey i agcertalined
and assessed." Territory v, Perrin, BuUPLR, pore
320, . 53=1061
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Under the provislons of the luus of Apilzona which were in effect
at that time, the tox rate was not f£ixed until the third Fonday n
Magust of ecach year, ond the levy oand asgessment vere nob completed
vntll the dupllceate assestmont voll wan prepored and ezrtliled as
peovided by Chapler 5 of Title 62 of the Revised Statute of Arizona
of 190L. The court Then suemised in the Perrin caogse thot oven 1f the
contentbn of the Tereliory of Arizond uos correet, the land would still
be exempt from taxes uader the rule as sol out above, The Weveltory
of Arlzona contended that tiltle up contenplated by the tax stabutes
adld not pass to the United Stebes until Lpril of 1903, It was not until:
Aprild thot the selectlon of the licu londs was madse and approvede 1o
ever, even April was over theee moaths prioy to the final fixing ond
levylng of the toxes which wag done on the third onday of August of
cach year at the time of the Perrin CGBCe : R :

The lenguoge of the Perrin cose might be epplicable in the case

at hand, if the land hzd passed to the Federal Governuent prlor to

the tlme the taxes were levied gnd assespsd in Lhe Yeor (852, Howaver,
the Aplzona court In the Perrin case sct up the reguivement that before
lond would be consldered oo passing from-a grantor to a tax exewpt
geantee under the tax statutes, the doed showing thig trousfenr nust
have been recowdad prlor to the ossessment and levy of such taxes, Thig
wos 10T done in the pregent situation,

~In the Perrlin casethe Arizona couet had established & tax exemption
by lmplicatilon, but in so dodug 1L had set up certain requirements
vhich had to be met befors such on CHELDTLON would erxisc, One of these
basle wequirvements was thot the deed showlng the transfer to an exempt
owmer must be recorded prlor, Af not to the attachuent of the tax lien,
then to the ausensment and levy of such toaxes, . ‘

As hag been relierated before, tax exenpblons ave not readilly
Inferred ov Jightly imvlied. In the Peprpyin case the Lrirzona court-
hog tenced to establinh an exerptlon by impllcation, In permliting
such an exespilon the court sousht to encomeags the excrnilon wiithin
certain welledefined boundavries, Unless the fact slouation falls
vithin the well-defined limitcs os sct forih by the court, no %ax
xempilon should be allowad, "he situntion in %fhe pregent case Goes
not fall wilthin the fact pituation tornad ecsentlal by the Perzin case,

The second case Lo be analyzed 1s HAITAS v. EVANS, 69 Aviz, 1k,
208 », 24 1153, TFor tho purpoge of analysis the Pacts of this coge
can be get Lorth rether pluply, Phe questlon in this case, vinlch is
appllcable to the nltuation at hand, was whether a widow ves entitvled
o her wldow's exemptlon from prool eatote vanes duving the year of 1931,
The husbend of tho widow died on Februawy 10, 1931, The widow ¢one
pleted the purchane prlce payments, and in Avsust of 1031 tha deeds were
rogordeds The Incildence of wldowbood e arcdi $ho Tiral Londay 4m o
Jenuvary, the tiue at whileh the tax llen for the yeaw attached, The

-

3
X
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questlon to be detexrmlned was vhether this wldow was onoitlpo to hc
wildowts exemption in light of thils fact. In conplderlng thig problem
the court fivst nade thin general statement of The lows

"fhe general rule ig without dorbt that AL the ;
tax pProcess fizes o 1&cn, oy 1 complete Qnu : ¥
the tex becomes £lxed, at that p07n0 in the tex ;
year prior to the ocqulsition of the propwruy,
or‘prlow 0 the effcctlve Oaue ol the cxemoclnv -
statute, the payment of the tax lg luﬂ“canab1t.
Hallag ve Evang, suprd, page 18¢

In ﬂn11yglno vhen tax liens beeome f£ixed in Arlzonn, the court

-had thls to say:

"Our stabute fixes the lien of taxes upon’
the property s of the L£irst “Monas 2y In Januacye
Hoviever, tThe amount of the llen fox taxes for
the curgrent yeor 1o peor ained angd "iyﬁd and
Jevy mode goms tlng betuson the filyst Honday in
July (Sce, {Jnkl{, Iy con. 1939) end chc Livat

fonday in Sopbonber (S 0 73“”“?9 Ak 1939)
of each ye nr. Hallan ve Evans, supra, page 19.

gic
!
i)

The court then goe on %o apeelflcally adﬁnt1hﬂ rule as sev
forth in TERRTDORY ve PERRIN, supra. In so dolng, the widow was
held to be entitled to her widow's exempilon fon the yeer of 195L.
The declslon of TERRITORY ve PURRIN, supra, hag b»cn careiull
anatlyzed above, go there will be no need oz lufbh LSCUQSton of
this casc,

The record of the Hallan casce shouws that the decda to the
land in question uwere raGOfdhd duelng Avouﬁb 1933 he amouvwnt of
tho lien for taxcs for the year 1831 way not fnﬂod and agcertalaed
nor wag any 1ovy mada before the Lirst londay in September 1931,
With these £acbs At thus ovpears Thot the courd strletly followed
the rule lald dowm 4in the Peryin case, ag 1% sald 1é was dolng, The
decds to the wldow were recordad in Aueus» whlch was prlor O tha.
fivnt Monday In Septorbere, 8o once agaln we have the we covd title .
passing to the person clalmlag the cxemptlon prilor to the date the -
covrt Tixed for the f£inal attaching and levy o# the tax lCﬁ. Once
again the tax excemoptlon o7 Or?g‘IWTBy concedved An the Pbrrln case
vios canallyed U?uhxn the llwliun¢op, sa“ up by the court in the Perrin
conce Oneca agaln tha Arlzona Supren Cou%“ rocognlzed that tltle,
s AL affecty the tak stwuuLom, passes onl y shon tha deed passing
the tltle to the exempt ownen As records

Several Arlzona cases have roinforveed the theols that the tox
excintlon whileh was orloinally entobllshed In WEARITOIV ve PERRIN,
svpv., ghould be strictly congtrucd end steletly limlied thn;n ubm
boundarics sct wp in that cose, Our court in PAGKARD CONIRACTING CO,
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Ve ROBERTS, (1950) TO Ariz, 411, 222 p, 24 794, 7ok, had this %o
soy: . .

"The law im this stote 18 well sottled 4o the
ceffect that toxes ore pon hie property -
epgenped untll pald, There 18 10 WaY 0 Alge
chorge a tox Llen excep® by payuent or sale of
4- <] I7YYYED - 3 ‘i ey ey [ £7~%4] ‘T‘b‘")d '3{' “A" ';':' it
the property for tazew, (Cases ciboed,

Packord Contractling o, Ve ROberts, supra,. pasce

Ja
LR
o0
=

2

b

e

g, |
In this case the Arizona Supreme Court was congtruing Section T3-506,
SUprde In STATE TAX CONMISSION v, DUITED VERDS EXTEWNSTION MINIHG CO.,

(1931) 39 Aviz, 136, & P,.2a 305, the Avizona Svpreme Court reasoned
in thias manners _ S

"It ie true that taxes ave @ lien on property,
attachlng on the first Honday iu Janvary of each
year, ¥ ¥ ¥ pBut we think thls does not necesge
sarlly lmply thot the valuation “must be ixed
ag of that dabe, although such moy be the usual
custome ¥ * % " State Tax Comme, Ve Unlicd Verde
Extenslon Mining Co,, supra, at page 141, '

The flaal conclusion which is reached by thls office under the
second gsectlon of this opinion con be stated gucelnetly, Under the
rule envigaged by the Hallas and Peerin coses, recowrd title must be
in the tax exerpt owner of real cstate prior to the first onday in
Septamber of the year in gueztlon, i an exerpilon i to be extendad
to the real estate,

LIT. MASSUSSUDWE OF 'AXWS ACAYNST THE RECORD OWiER OF REAT, LSWATE,
The record shows that the ¢1tI¢ ©o the dand was and 86911 in in %the
Hughes Tool Company, and the ansessor 18 not obllged to go further,
Under the elrcumstances he was Justified in esgessing the land to the
Hughes Tool Company, the vecord owncy of the lande In PENHSYIVANIA
COe vo BERGSON, (1932) 307 Pa. 4%, 51, 159 A, 32, 3%, the Pemnsylvania
Supreme Court sald:

"When o deed o othep convevonee 1s duly eecorded
and veglatered 1n the name 0f a flven pod a, he,
as the reglstered TitIie Tiolder, ©s LIRS
souner! Loy purnoscs of assessiont on tlon
end i personaliy Liable o Taxes lovied on the
property. Thls liabldlity atvaches because he holds
hlmzelf out to the world through publle recoxds ag
owyner by balng roglstered and pecorded a9y OVNED 5

* % % These authoritlcs may, for the purpose of tax~
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. : : i
atlon, treat indlviduols In thelr several relatlons :

as they appear on the designated indilces or the ¢

public records that erc provided, * % # " (Liphasis
supplied, ) e e

Ll

Sce also GERMANTOWH TR, €O, v. STANTLY CO,, 238 Pa, 533, 13 A, 24
h0G; SUARTING v, W, BERIE AVE, B & L ASS'Na., 33 Pa. 124,73 A 24 387;
Nongn PHLLADELPWIA UR, CO4 ve HRINEL BROS, INC., 315 Pa. 385, 172 .
Ae. 692, . . . e |

A, TR S

This is true whether or not the record ownee 1o in fact the
actual owner (FIDBLITV-PHTIADEIPHIA TRUST CO, Ve BAKK & TRUST €O,
326 Pa, 262, 192 A, 121), thoush the actusl owner 1ho 16 not the 7%
record owney may also be asscsped 12, of course, not exempt for SOme
reason. fron taxatlon (PENHSYIVANIA STAVE COIRANY!S APPEAL, 2306 Pay
97, 84 4, 7613 DEMIS Ve SHIPE, 20 Pa, Super, 423 COUNTY OF FRANKTIN
Ve MCCLEAN, 93 Pa,. Super 165), he appllcatlon of this principle
doags not constitute o violation of due process within the neanlng of
the Fourtecnth Amendment of the Federal Constitubtlon (PIDELITV '
PHIIADEIPHIA TRUST €O, v, PERGSON = o, 1 « 228 pa, 545, 196 A, 28),

-

It 1s well established thet properlty held by the United Staben
for the purposes conferred on the governuent by the Constitution
and laws of the United States ig beyond the pale of taxation by a
Btate or 1ts political subdivisions (LRUIH ve WRICHT, 258 U, S. 219,
42 S. Ct, 203, 6? Lo Bde 5735 CITY OI'. PHILADNIPHIA v, HARRY ¥, MYERS,
102 Pa, Super 428, 157 A, 13§ T | *

>

But thils sound and well setiled princlple of constitutional
lay iz not in any way apolicable to the ingtant clreumsisnces, for
the tax on the Hughes plant is not agsesoed azalngt the povernment,
but rather against the Huches Tool Company, whlch 1s operating the
plant in furtherance of its oun business, on land to which 1% holds
the record title,

In upholding the minimum price regulatlons of the Pennsylvania
111k Control Low as 1t affeccled o dealep 8elling 1mllk to the govern-

ment o he disposed of on lands belonging to the State of Penangylvania,

but in use LY tlhe Federal Government as g nllitary encamment, lv,
Chlef Juntlce Stone, i gpeaking 7or the Unlted States Supreme Court,
In PENN, DAIRIES, INC. v, THD NILX CONTROT, COMMISETON, 2318 U, S. 261,
270, sald: . o L

"The trend of oup deelslons 48 not to extend
povernnental lmmmity from gtate taxation and
regulatlons beyond the natlonal goverinment ltself
and goverannental funetions performed by 1ts offlcers
and ag2nls, Ve have recopnized that tha Conatitutlon
presupposes the continued existence of the states
functloning in ccordinatlon with the natlonal governe
nent, wlth authorlty in the states to lay taxes and to
regulate thedr lnternal affalrs and polley, ® % % M

- ~
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It is o matber of gyeat serlovsness to the stotes snd thely
governmental subdivisilons thot individuals and corporations pay thelrp
falr shore In taxes for the beneflss they and their personneldl un~
doubtedly recelve from the pubhlic gervicen they enjoy, svch as police
and five protectlon, the use of sircebs ant gchooly, and other ade -
vantagen of communilty life, Thoy ave adJumets of civilizatilon, neccp-
sory but expensive, and those. vho have then should eand must pay for
themn, . _ _

- The fact that one of the two possible portles Llable for & %ex .
=== the recowd owner or the actual owner (asain asgumlng for sake of
analysls that the United Stabtes 17 the actual OISR ) seem pay L0 Soms
reason be exempt from texoblon will not defeat the right of the taxing
- power to enforce payment by the other,

In COUNTY OF PRANKILIN v. MeCIEAN, O3 Pa, Super, 165, the couvnty
levied a toax agalnst bulldines erceted vpon lands leased by the State
of Penusylvania to a tenant who owned the bulldings and vader his '
lease hod the r»ight to remove the some at the exoiravion of his tewvm,
The record owner beinz the Stato of Penazylvanin, vhlch is not subject
to taxotlon by its subdivislons, the tox upon the struetures wos
assepsed 1a the nawe of the tonant, the voal ouncy thereal, and this
was held propee by the Superlor Court of Pennsylvanla, In thlg case
the court pailds

"tio regard the fact that ampellant's estote is
held uvnder the State as lost 3
vnder an Indlvidual, ags A lale The tax
15 not lald apgainst the State nor 1ts. inbterest
in the land, * % « ¥

In KITTANHING ACADENMY ve KITTARNTNG BOR0., 8 Pa, Super 27, it
28 held that a dwelling-house &nd property leased by a corporabion
for school pueposes fox a term of years at an ovmual menay renval
and en ggrecment to pay taxes and keep the propexty In renaly does
not work an exemption from taxes asgessed against the ouncr of the
real catate,

The baslce coxrectness of the proposition that the County Asscssor
need not look bayond the records in assessing end taxing real property
becomes clear uwpon cloger perutiny of the situabilons which, qulie
concelvably, would arise 1f the assepsmor could accept other evidence
o3 proof of ownershlp, Af such ownership were to be the basls for a
tax exenption, '

For example, o person could come Into the aspessorts offilce
wlth an uneecopdad deed of his property to the cltys Unls person
Culght say that for reasons other thon that of taxabion he docg not
vant to record thils deed, but that he wants the land henceforth to
be exempt from taxatlon, The opportunliles for fraud and ¢ollugion
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are monifest in such a situvation, Thils person mlight go so far a3 %o
get an affidavit from a cliy ofileisl saylng thalt he had received and
accepted on beholf of the celty o deed from This person %o the real
estate 1n queastlon, HNome of thls would prevent this person from later
encumbering the property or selllag 1t to o bona fide purchaser, The
confusion whlch would be engendered by such a system whereby tax
exempilong would be based on unrecorded decds is evident,

It 1s the basle eonclusion of This offlce thot before a tox X
emption In any glven yeor will be peritttted for cecal eptate which is
claimed to be owned by & tax excmpt owner, the deed to such owner
rnust be recorded in the office of the County Recorder wherein the land
is located prlor to the Iirst londay in September of the year in
questilon, (HALIAS v, EVANS, supra). S : ' IR

The strong practical considerations of nublic policy which
prompted The dzelsion in STATE v, ALLRYED, supra, ave persuaslve reasons
why there can be no tax -exempition in thig case, Our entlre taxation
systen in Arlzona is predlceaied upont cextalaty of revenve and edeqguate
income to meet all budgeted stoate and 1dcal expenses, If secret orx
unrecorded deeds and tronsiers can, after budgets are flxed and the
tax levy nmade, alter the total asgessed valuatlon, & chaotic siltuation
night result, v is & reaonable and just regquirement that anyone
vho cloims exemptlon be required to moke his title a mathter of public
recoyrd, ' -

e e .

IV, REQUIREMGNT O DELIVERY AND ACCERICANCE OF A DEGD. The

™
basle rule Bhich Willbe considered in Lhis seciion oF the opinlon
is stated in the case of PARKER v, GEETRY, (2044) 62 Apiz. 115, 154
Pe 2a 517. There the Arirona Supreme Court salds

"The questlon whether a deed is dellvered may
be proved by parol, and the followling stotenent in
Selbert v. Selbeet, 379 Til, 470, 41 K, B, (2a) 54k,
587, 141 A LR, 299, as to what conpblivtes delivery
in a case of thils kind is:

'It 15 setiled that to constitute a
conveyance there must be not only a de=
2lveey of the deed by the grantor but also

>e by the pgrantece and it nusd

"
, Il ey Yo . oy o oL ST e

opear that the gorodloovs

e a1 > TR A O : ;,Aw.t:- ~e

0T the dead should voss
VST N T 02 i g P P e 0 i s i et

1 he should lose

arenroae

AU, (Citing Cases ) T

()

Ll COoOn
Tollows ot pidcing e deed in the hands
of & grantee dees nob conptitute delivery
where it 1s schown the intention o the
parties wos that 1t was not to become
operatilve Immediabely % % % % v (Rnphasls
supplied,) - i :

'
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MSee also: Joslin v, Goddord, 18T lons. 165,
T2 N, o 0485 Hotaling ve Hotaling, 193 Cal, 368,
224 Pac. 455, 56 N Jdlte T34; Gaylowd v, Gaylord,
150 N, Co 222, 63 S, Be 10283 Dunn v, Stewart, 183
Moo 375, 81 8o We 1091: BLAI0LT ve Murray, 225 (1l.
107, 80 No Be T7: Elliott v,e Horchonts DRank & Trust
Coop, 21 Cale Appe 530, 132 Pace 2803 Kenney v, Parks,
137 Cale 527, 10 Poc, §56; Toylor v, Taylon, 79
Colo. 587, 207 Pace 178 In the anmnobation o 56
A LRe T3% and algo the annotatlon in 141 A.L.R.
beginalng at 305, are found nany decisions on the
polnt," Parker v, Genley, supra, pages 120 and 121,

. - I% becomes epparvent in the lipght of this quote that to constitute
a conveyonce there must be both a delivery and accentence of the deed
in questlon, . . C

IVef - DETTUERY: IT 1o essenblal to a velld dellvery thatihere

. L be some act or daclawatlon {vom vhich an intenfion
to pass title may be inferred (BUTCIVALD v, BUCHIALD, 199 A, 800, 175
Ide 115; DLROD ve SCHROADER, 85 8, W. 24 12, 261 Ky, 401); a meve
intention ¢o traansfer (itle, wlthout furthor acts or conduet glving
cffect to or consumnatlng such purpose 18 dunpuificlent (TRIPP v, MeCURDY,
116 Ae 217, 121 lioe 194; LVIICH v, LYNCH, 83 So, 807; 121 1iss, 7523 18
Co Jo Do 108, note 250 )e . S ot

The:mere slgning of a deed does not congvlbtute Celivery of 1t,
Thug 1% was held In PARROTY ve AVERY, 159 Mass, 59%, 35 H, E. 9#, 38
MSR 465, 22 InA 153, that. delivery waeg not shown where the only fac%t
was that a deed was execubed in the presence of witaesses, The courd
in HUGHES v, EASTISN, 4 J. J. Moeshe (Kve) 572, 20 Amd 230, said that
dellvery wlll not be inferred {rom the mera fact that the deed was
slegned and left on a table i1n the absence of the donees, The foliowing
quote lg taken Lyrom the case of UNITED STAYES v, IALE, 258 rFed, 520,
Lo Appe, De C, 48: . . X

"The mere signing of a decd does not conmtitute
a delivery off 1t, and wnless 1% 1ls delivered 1t
cannot be sald to be execcuted"

“In the case at handiae only vhing whlch was done on December 31,
1051, accordlng To MNe, Hoet's aificdavlt, was the sipgnlng of the
varranty deed, NMothing else was done untll Februney 4, 19523 thoraee
fore, there could have beon no delivery prlor to thlg date in view of
the above~cliod authorldtics, It Iz essentlal to dellvery that the
srantor pert wlth dominlon and control over the deed, so that 1t ig
boyond the pougiblllty of recovery (HBIUMAN v, PRUNIS, 274 v. 67, 3
Cale Aopo U895 ABBE ve DONONUE, LOT A. 431, 90 e .. Lide 5973 HATHRYSON
Ve SHIBIDS, 50 P, 24 893, 184 Vash, 28%) and, es & gencreal rule, it is
also copgeatlald that ho relingulsh the possessilon of the decd (18 ¢, Js
DPe 201, nobe 42; IW R RAMI'S ESTATE, 283 e W, 285, 230 Wisc,, 108;
CLARK ve SKIUNER, 70 Se We 24 2094, 33% Mo, 1190),
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IV-D =~ ACCEPTANCE:

"It is essentlel to the valldlty of & deed %hat
there be an4acceptance of the iInstrument by the
grontee #* # % .M (26 C,¥.8, 253)

From the obove quote 1%t im clear thabt Arizona 1s 1n line with
the gencral authorliy when hep supreme Couwed requires an acceptance
by the grantos hefore a decd can -convey title, (See the quote from
PARKER v, GENIRY, supra.) Deliveey of the deed generally implles the
acceptance by the grantee, bub the following quote fronm WeodD v, CITY
OF MOWIPELIER, 82 A, 671, 1s appllcable in the present situation:

"It 45 clolmod by The plaintiffs that, in
consequence of what appeavs, the title to the
land vested in the c¢lty, end thab they are
entliled to recover the purchase priec, on the
ground that the lend was sold ond conveyed ©o
the citye Title to real estate passes upon
delivery of. a deed thereof, Havelagton v Gage,

VEe 5323 Elmore v, Marks, 39 Vi, 538; In re
Lane!s Bstate, T9 Vi. 323, 328, 65 Atl, 102;
Abbott ve Impolint, 82 Vi, 246, 73 Atl, 166, But
the acceptonce of a deed by the grontee ig an
esgentlal element of a good dellvery, Denton ve
Perry, 5 Vie 382, King v, Smlth, 33 Vi, o2
Dulnell v, Bliss, 58 Vi. 353, 357, 5 Atl, 317
Ore ve Clork, 062 Vi, 136, 19 Atl, 929: (ovham's
Adm're v, Moochom's Adu'vr,, 63 Vi, 231, 235; 22
Atl, 572, 13 L.R.A, 676; Gould v, Day, 9% U. S.°
405, 2L L. Bd, 232; Crecden v, Mizhony, 193 ags,
285, 79 . R. 34, 9 Aan, Cas, 121 Melus v,

exter, 172 Mass, 217, H2 Ne By 753 Hartaan v,
Thompson, 104 Nde 389, 65 Atl, 117, 118 An, Ste
Repe 422, 10 Mnn, Cos, 92, The doctrine is thak
dellvery does not depend vpon the acts and in-
tentlon of the grantor alone, bub rather upon the
acts and intentlon of both grontor end grantee;

and the ebove cases amply illustraite it,

"In the cage of grants obviously beneficial
to the grantee, the low will ordlnavily presunme
aceeptance by the groantee, unless his dissent is
showm, Coledonla County Geammar wehool ve Howard,
8h Vi, 1, 77T Atl, 8775 Ioore v. Gllen, U7 Comn,
570 Thly princliple of the preguned acceptonce
of' a beneflt pouzht to be conPerved applles, noe
alone In the case of deeds, bub 33 of more general
application, Harels v, loveds' Estobe, 82 Vi,
210, (2 A, 912; Church's Extr, v, Chureh's istate,
80 V&, 228, 232, 67 Atl, 5%9; Bank of the Unilted
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States ve Dandridpge, 12 Wheat, 64, 6 L. Rd,
552, - - ) .

. “he plaintifr's argument 1 based, in
pert, upon the cloim thot tha doghl
; L

ne of Tthe
2 O the

Sones A%
; 0Nt

w'n <y

.

yresmued aceepbimnee 0f hon /
aonticable dn thls caso, Wi
cables Tor Chils i an ondinag
of Jtond, ond tha-ioet, son _ T
that ¢ _is beneiieind vo 4 _Toun or GLGY G0 malne
vain schools does not vend to show that o trade
for particular londs, to he uscd for school pupe
posesg, 15 beneficial, much as 1€ 18 chav ohe
beneiledal ond nccensary chapacter of food,
“elothing, and money does not tend o bring gales
of wient, cotlon, and mining gtock within the
purview of the benlgn doctrine sought to be in-
voked," (Emphesils cupplicd,)

e o5 tho gale

v vollod Unon,

i i

.

P}
P
Ed)
7

Here we have an identleol slivation as in the Vood casee The
Federal CGoverament has asryecd to purchase the property in questlon
ior a conglderatlon which s not to excooed $24:811,808,65, 1% is
not untll this conslderation 1s pald that acceptonee is presumed on
the part of the Federal CGovernmuent,

The next question vo be congldered is the time vhon tltle is
consgldered 2s havlng passed. Ordinarily, whoree tho grontes aceepts
a deed the acceptonce relates back %0 the time of the orlginal
delivery, provided no vights of third persony are lauvolved, lere
the rights of the State of Avlzona have intervened in the form of tax
llens, See the cases of PHRIPS v, PHRIPS, 205 P, T67s TL Colo, 33,
and KIOX v, CLARK, 15 Colo, Appe 356, 62 P, 334, for authoyrlty of
the rights of third pevsons, -

The following 1s a quck from KNOX v, CLARK, supras

" # 2 % ghere 1y no actual trensfer of the tltle
untll the acceptonces Untdl that time, the meete
ing ol minds essentlal to a conbtract does nok
occur, It necesgordly follows that i, batycon
the date 7 tha ¢ ST CROCaNCC, WLanes
of nird P ' ' ' GV
ey

£342
over, the
mioe, The

s>

BROCTLOD €0, LRl miayo
\©_supperiently assenting g
er taltecs whe Tivle subjoct ©o ouch Licns as
have been created, oy conveyances 23 have been
exeeuted, before It hecones actually vested ia
him, Deelslonn ave in oexlstence whleh, appavently,
are not in harmony wlbh the forogolng atatement,
but it Is supported by the greas volght of aus
thorlty. Velch v, Sackett, 12 Wls. 2433 Hibberd
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Ve Sulth, O7 Cale 547, 4 Pac, 473, 8 Pac,. U6;
Crovens ve Rosslter, 116 Mo, 338, 22 8. We
1365 Somgon ve Thornton, 3 Mebe, (Massn,) 275;
Bell ve Boank, 11 Buah, 345 Havkes v, Pike,

105 lanse 50603 Hullck v, Seovil, 4 Gliman,
159; Parmelec v, Slmpson, 5 Wnll, 81, 18 L.
Lde 542; Tuttle v, Turncr, 28 Texe 759, Croom
Ve Cotton Co,., 15 Toexe Clve Appe 328, 10 8, W,
1465 Devl, Deeds, il 276, 291," (Emphasis
gupplicd,) _ _ L

The fictlon of relation vwhilch coredes back the accentonce of a
deed,  delivered by the grontor o o third person fopr delivery at the
formerts death, to the date of dalivery by the grantor, cannot operate
to the prejudice of strangers whao have o standlng o go behind the
fletlon and show the teue Lipe of nceentance, RHUHONS v, HARDING, 162
Inde 153, 70 Ne Be 142, 1 Ann, Cay, 864, L L

Congsequently, Af the conplderation was not pald prior to f£lxing
of the tox lLilens, oy aceeptonce by the Medoreal Governmont of the
Hughes focllity after the flxing of the goid liens will not be held
to relate back to the timz of tha manaal dellvery of the deed on the
hth day of webruawy, 10652, ' '

So faw, the followlng coneclusions have been reached in this part
of the oplnion, They ave, to wits Both acceptence and delivery of a
deed are hecessary bofore the instrument becomes valld and passes
title from the grantow to the grantee, Aceeptance of a deed i not
presurnsd In a common sale, unless the consgideration hag been paid by
the grantee to the grantor, Normally acceptance, 1f made after the
delivery, wrelates back %o the tine of the deliverys; but this general
rule does not apply if the rights of third persons have intervened,

The wemalning questlon to be consildered iIn this section of the
oplnlon is how ave aceeptanece &nd delivery of a deed established,
This questlon is ensweoraed in the following quote from 26 C, J, Se
256=-257 .

“Whale it has been broadly held that the
queation whethor a deed has baen dellvered is
one of {act, the rule hos been sbated more
preelisely that such issue ordinorlly presents
o mlxed questlon of 1oy and fact %0 be do=
termined by the Jury under proper ingtructliong
from the court, or by the teial Judge siltting
wlthout a jury, from all the cvildence on that
polnt, vwhore there ig confileting testiwony.,

‘ This rule appliles to acceptonce or Alsgent of
the prontee, eng likewlse, ©o the question of
the timo of dedivery,
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"0n the other hand, the questlon of what
facts, AL proved, amount ¢o a final delivery -
and aceceptonce of a decd An a questlon of Lar,
although whother such foacts exist is o questlon
for the Jury, Uhere there ip no conflict in the
evldence, the court nsed not and ghould not pub-
mit the questlon of delivery to the Jury, but
in such case may direet a verdicb, % & % 0 :

- In sectlon flve of this cpinion the low and analysls of ceetion
four will be applied to the facty of the cose, a3 the facts were
pregented to Thig office, ' : o _ T

Ve IVATOATION OF THE FACES I WHE PRES T CASTE, The faets which
were made avellable €0 thig 0ii16e Point oo whe concluslon that the
Federval Govermment hag not yet accepted the deed Lo the Hughes Alpe
crafc Faclllty noar Tuczon, . Co DR R '

Awendment Ko, 6 to the Controch 0. AR 33(038) - 19500, is en
amendment Lo the letter conbtrect betwoen the Unlved States of America
(Department of thes Air Porce) andihe Hughes Tool Compeny, This cone
tract amendment is dated January 21, 1052 and concerns the Hughed
Aircraft Pacility near Tucson, This amendment reads, in part, ap
follows: . . ’ ' =

"The Deed shall contain a vecltol of compliance
with Title VI of Public Law 155," '

The deed referred t0 1s the deed %o the veal estate In question which
Hughes g %0 glve the Federal Government, This conbract could not

refer Yo the deed dated Decenbop 31, 1951, beeause novwhere in thas

dead iz thore a2 receltol of complianze wlth Title VI of Public Law 155,
Obvlcusly This controct, dated subsequent to December 31, 1951, the

date of the desd which was deliverad to Po Go Hart, contemplaied another
and later deed wvhich vas to be deliverced to the Federal Government by
Hughes Yool Commany. %o oun knowledge, no sueh deed has ever been
Gelivercd to the Federal Govarnment,

sce the following quote from SHUCK ve SHUCK, (1550) %4 N, W. 24
7673 772; 77 We De €28 : — . : . . .

"Th deed wlll not be vegarded g delivered while
anything remndns to be done by the partles who
propose to dellver 1t,' 16 An, Jur, 501, Sece
L1l3e Before thils deed would bo ¢omplete At wounldd
haove to be aclmowledged,  MeKee Ve Boek, T2 ¥, D,
86, 4 Mo Ve (29) 652; 1 Ame up, 325, Sec, 23"

Before the deed in questlon would be complete At would have to conZain
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thls reeltal of complionce; therefore, this deed cannot be congilderad
1t 1§ “ do 2o .
dellivered” because 1t is anomplﬂue

As late o Vﬁy of thlg yeor at the request of the Unlied States
Governm“nt, the tilvle comownlvs in Tueson viere making preliminary title
survays of the Kdgac acllity near. Tucson. - Althoug h such a faet 1o
not concluglive, it ig Jnuﬂoaule that ¢ltle hag net yet passed frem
liupghes 1001 Coupany to fhu Peo»ral Governmono.

It ie tu.AopinLon o; thﬂs of?ice, in 17dha of the o orf snoqdﬂnc
wnich hag como o our atitention concern¢nﬂ the macvter of the tronsfer
© the r:al esvaie In qvest*nn, that ne rouiauxonc s0e 86171 continning

e

_ peftaiviav ©o the tran: fcg ef the Hughes feclllty to the Coveraw~nt.

The letters weltten bv orilelals of the Pederal Government seem ©o
point to the fact a Pubure acceptance of the deed fyom the Hughes Tool
Company 1s coubes plateds These letters talk shout "land Lo be ace
quircd’ bytue Federal Government. Ionguase 1a lach;ng to the effect
that the land had been acquired in the peo 5t° ‘ S

Wiih the above discussion as a bauis, iu 18 the opinlon of this
office that vhe Federsl Covernment hes yebt ©o legally acceptthe deed
to the Hughes Laclldlity from the Buuhoq Tcﬂl Company, and the Hughes
Tool Company has yetb to delivar "the deed" asm contenplated by the
partics, : ' S . e .

CONCTUST 'vs:'

TEIIERI LAY ACI:—“-*.‘:“-’-J.‘;-\?&*.-.':.,‘ REISRST R IINIEY

it ls the opinion of tho D purtmeut of L&w thﬁt:

(1) 'Tox excrptlons ave not lightly infgfﬂud or readily
.. Jdwmplied; _ :

(2) A tax excmpilon concevning property is an incldent
.. %o owacrs h*n and 1t is incuaben® upon any nerson
sgerting property to be oxemnt to show that 1t is
owncd by an "exewpt owner" wlthin the torms of the
statute; ‘ '

(3) It 1s OblLN&GO y for the Huqhv" Tool Company to show
o thdb the pxr 3cfuy whileh ¢ claing To be oxempt is
"iederal pfonoﬂuy as contomplated by Sectlon 2,
Artlele 9, of the Awlyona Constitutilon;

(%) Whe word “owmer" in this cr;e should be interopreted
- as neaning the "record ouncr";
(5) Under the rile envissgod by the. Hallas and Perrin
.. ciBes, erru, which Luthnl¢ sheg en exception Lo
T3500, A.CoA, 9 s suprae, recued ituie mast be
In the tax exenpt owner of the real estate prlor to
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(6)

(1)

(8)

(10)

(9)

the £irst lMonday in September of the year In
questilon, 1f an excempblon fyon real eptate taxeav

is %o be extended to this propertys

Por the purposes of aspessment of real property,
the county assessor and treasurop need not look
beyond the records in apcessling and levylug toxes;

Before any deed becomes a valia and effective ingirue

ment it wuit be deliverad by the grantor and aceepted
by the grantee; (PARAER Ve GENIRY, supra) , -

The mere signing of a deed does not constibute de~
livery of the deed; : S

Acceptonce of a deed by the granbee does not date -
back to the time of the dellvery i1f rights of third

- persons have intervaned;

In vlew of the facts concerning the transfer in ques=
tion uihich have been avelisbie %o this office, i1t ig
the opluion of this office that the Uni%cd States
hag yobt to accept the deed fron Hughes Tool Company
to dts plant near Tueson, snd *4ho deed” as conteme
plated by the yarties has yet to be delivereds

a T2

(%
-

U

In the light of the ahove concluglons it is the final
opinlon of thils office thet the Enghes Wool Compony
i3 llable for the 1952 real catate taxes on its plant
near Tuegon, o :

ROSS ¥, JOIES
The Attorney General

JOIN Mo MeGOWAN
sslstant to the
Attorney General
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